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UNITED STATES COPYRIGHT ROYALTY BOARD

Library of Congress
Washington, D.C.

GKORGK JOHNSON'S (GKO) MOTION IN SUPPORT OF
SOUNDKXCHANGK PROPOSED PETITION FOR REHEARING

Pursuant to the January 4, 2016 Order Permitting Written Response(s) to SoundExchange

Motion For Rehearing, George D. Johnson ("GEO") respectfully submits to Your Honors the

following motion in support of SoundExchange's Proposed Petition for Rehearing.

GEO agrees with the following grounds by SoundExchange for why a rehearing must be

granted. The standard'ncludes "a need to correct a clear error or prevent manifest injustice"

and SoundExchange's Petition demonstrates the need for both.

As per the December 30, 2015 Order Regarding Delivery of Determination To George

Johnson, GEO also intends to fj.le a Motion or Petition for Rehearing by January 13, 2016, within

the 15-day filing period &om the date of that Order.

GEO's Motion for Rehearing will include separate grounds and argument in support of

GEO's rates and terms, but will also include the following grounds, evidence and testimony

'The Copyright Royalty Judges may grant rehearing upon a showing that any aspect of the determination may be
erroneous." 37 C.RR. $ 353.1. The Judges have explained that rehearing is appropriate where "(1) there has been an
intervening change in controlling law; (2) new evidence is available; or (3) there is a need to correct a clear error or

prevent manifest injustice." Order Denying Motions for Rehearing, SDARS II, Dkt. No. 2011-1 CRB PSSI

SATELLITE II, Jan. 30, 2013 (Barnett, C.J.) (quotations omitted).
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quoted in SoundExchange's case and their Proposed Petition for Rehearing — primarily, how the

statutory rate and compulsory license create a "shadow" over every other so-called "free-market"

negotiation and in turn, the government nano-rate pike in this case) is where every so-called

private, free-market "benchmark" is 6rst derived from. These are not private benchmarks but are

originally derived from one government set-statutory rate and not Rom thousands (or millions by

consumers) ofprice points that result because of actual and real, free-market negotiations.

One "benchmark" Merlin deal, as in Pandora's case at $ .0011, is not a Bee-market deal.

If there were a fair or &ee-market in music, there would be no compulsory license or

statutory rate originally setting the benchmark that all other private Licensees/Services then turn

around and argue, "See, the government said $.0011 cents, so that's all we have to pay per-play."

INFLATION

Before I elaborate on SoundExchange's grounds based on the "shadow" of the statutory

rate and compulsory license, I would also like to briefly agree with SoundExchange's grounds

that the CPI inflation rate is too low and not an accurate calculation of real world inflation.

SoundExchange rightly states on Page 4, "The CPI escalation cannot be reconciled with

the WBWS standard and constitutes legal error. The record also shows that the 6ve-year term of

the statutory license supports a rate escalation greater than CPI."

In fact, the CPI or CPI-U currently hovering around an arti6cial 1.5 to 2%, according to

the BLS numbers, is really more around 9.6% using 1980-Based inflation calculations aud

2 httn.//www.bls.gov/news.release/pdf/cni.ndf Page 2 CPI-U "all items less food and energy"

htto://www.cnbc.corn/id/42551209 Inflation Actually Near 10% Using Older Measure, by John Melloy on CNBC
Tuesday, 12 Apr 2011

4 htto://www.shadowstats.corn/alternate data/inflation-charts Alternative Inflation Charts using 1980-Based and
1990-Based methods by John Williams.
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5.5% using 1990 methodology. Cumulative inflation is also a key point here as well as the fact

the current BLS CPI-U calculations clearly say "all items less food and enerev". CNBC reported

in a 2014 article by John Melloy titled Inflation Actually Near 10% Using Older Measure:

"Inflation, using the reporting methodologies in place before 1980, hit an annual rate of 9.6 percent
in Pebruary, according to the Shadow Government Statistics newsletter.

Since 1980, the Bureau of Labor Statistics has changed the way it calculates the CPI in order to
account for the substitution of products, improvements in quality (i.e. iPad 2 costing the same as
original iPad) and other things. Backing out more methods implemented in 1990 by the BLS still puts
inflation at a 5.5 percent rate and getting worse, according to the calculations by the newsletter's
web site, shadowstats.corn." (emphasis added)

Furthermore, the CPI isn't really a measure of mfiation, but consumer spending patterns

as prices change, plus doesn't include the falling value of money at 4.9%, according to a 2014

Forbes article titled IfYou 8'ant To Know The Real Rate OfInflation, Don't Bother 87th The CPI:

"The CPI doesn't even meet the government's defmition of inflation: The Bureau of Labor Statistics
defines inflation "as a process of continuously rising prices or equivalently, of a continuously falling
value ofmoney."

As I outlined above, the CPI is not a measurement of rising prices, rather it tracks consumer spending
patterns that change as prices change. The CPI doesn't even touch the failing value ofmoney. If it did
the CPI would look much di8erent.

And the Fed has created a lot of money recently. The Ped's unprecedented bond buying program,
Quantitative Basing, created $116 million an hourfor the entire year last year. It doesn 't make sense
that the MS's measurement ofinflation was only 1.5% last year, while at the same time, monetary
injlation grew ~4.9'*" (emphasis added)

The CPI-U is primarily used to keep Social Security income payments as low as possible,

not reflect actual inflation. GEO's respectfully submits to Your Honors that a 1980-Based

calculation of CPI inflation, which includes food and energy and other actual expenses at a real

world 9.6% (or even a 1990-Based 5.5% rate), would be a much more accurate benchmark than

the current CPI-U. (See following Exhibits 1 A 2 "Alternative Inflation Charts")

htto://www.forbes.corn/sites/perianneboring/2014/02/03/if-vou-want-to-know-the-real-rate-of-inflation-dont-
bother-with-the-cui/ on Forbes by Perianne Boring, If You 8'ant To Know The Real Rate OfInflation, Don't Bother
8"ith The CPI

Page 3 of 13



PUBLIC VERSION

EXHIBIT 1 - 1990-Based Methodology

Consumer Inflation - Official vs ShadowStats (1990-Basedl Alternate
CPI-U Year to Year Change. Not Seasonally Adjusted. to Nov. 2015 (BLS, SGS)

— Official CPI-U — Experenental C-CPI — SGS Alternate 1990-Based
10%-

2003 2005 2001 2009 2011 2013 2015

Published: Dec. 15, 2015 ShadowStats.corn

EXHIBIT 2 - 1980-Based Methodology

Consumer Inflation - Official vs ShadowStats (1980-Basecg Alternate
Year to Year Change. Through Nov. 2015. (BLS, SGS)

— SGS Alternate CPI, 1980-Based — CPI-U

10Wo-

0'%5%

19$119$319$519$719$91991 199319951991 19992001 20032005200120092011 2013 2015

Published: Dec. 15, 201 5 ShadowSfats.corn
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"THE SHADOW" OF GOVERNMENT INTERVENTION INTO RATES DETERMINES
"FREE-MARKET" PRICKS AND BENCHMARKS IN PRIVATE MARKET" DEALS

Be@i&m~g on Page 5, the primary grounds raised by SoundExchange that GEO supports

are accurately described in the following excerpts &om SoundExchange's Petition for Rehearing.

Here, GEO also holds that if the standard by which the Act instructs the Judges is to

assume "no statutory license", then a rate increase of $ .0003 &om $ .0014 to $ .0017, when the $ .

0014 rate was clearly based on a previous statutory Pureplay rate, wouldprove that all new rates

are set based on the previous statutory license rate(s) — in this case Web I, Web II, and Web III.

Similarly, lowering the subscription rate by $ .0003, &om $ .0025 to $.0022, is no different

than above and assumes a statutory license — plus it's the opposite of exclusive rights in $ 106.

"The "Act instructs the Judges to use the willing buyer/willing seller construct, assuming no statutory
license." Web III Remand, 79 Fed. Reg. 23102, 23107 (Apr. 25, 2014). 10

To comply with this standard, the Judges must assess (a) whether the terms of a proposed benchmark
were materially affected by the "shadow" of the statutory rate and, if so, whether an adjustment to
account for the shadow is necessary and feasible; and (b) whether the shadow makes the proposed
benchmark unreliable and unrepresentative, because the statutory rate eliminated relevant benchmarks
that would have been reached above the statutory rate. The Judges fail to assess properly these legal
requirements."

„10
See also Web II, 72 Fed. Reg. 24084, 24087 (May 1, 2007) ("P]t is dificult to understand

how a license negotiated under the constraints of a compulsory license, where the licensor has no
choice but to license, could truly react 'fair market value.'")" (emphasis already added).

To GEO it's clear and common sense that in all proceedings, including this one, "the

shadow makes the proposed benchmark unreliable and unrepresentative, because the statutory

rate eliminated relevant benchmarks that would have been reached above the statutory rate."

Additionally, &om a common sense and an exclusive right perspective, (&om footnote 10

above), it really is dificult to understand how a license negotiated under the constraints of a
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compulsory license could truly reflect 'fair-market value'here the 'licensor has no choice but

to license '.

There can be no fair market value or negotiation when the licensor has no choice or say.

On Page 6, SoundExchange drives home this point then cites testimony from the record.

"First, the Judges rely on benchmarks that indisputably were affected by the statutory rate. The
headline rates in Pandora-Merlin, for example, (RESTRICTED). And, in deriving a 2016 rate &om
Pandora-Merlin, the Judges ignore that (RESTRICTED) See SX PFOF $ 518 (citing PAN Ex. 5014

$$ 1(v), 4(a)). Pandora's own expert thus had to admit that "it's obvious" that Pandora-Merlin was
"defmitely negotiated in the shadow of the pureplay rates." SX PFOF $ 154 (quoting Hr'g Tr.
4583:22-24 (May 19, 2015) (Shapiro)); see also SX PFOF $ 157 (quoting IHM Ex. 3034 $ 48
(Fischel/Lichtman AWDT) (per-play rate in iHeart- Warner "is directly affected by the existing
statutory rates"))."

On Pages 6, 7 and 8, SoundExchange provides Prof. Talley's evidence that negotiations

and agreements 'will be absent so long as the shadow exists", and GEO could not agree more

with this key piece of evidence — this is the entire reason why GEO proposed his "electric

meter" per-stream rate in Proposal 1 and "cloud locker" or "streaming account" in

Proposals's 2 and 3 like Ghosttunes6 or iTunes Download Service with Apple streaming.

There can be no "hypothetical marketplace", "fair-market" or "Bee-market" negotiations

as long as the compulsory license and statutory rate serve as a "lowball glass ceiling". GEO

also agrees with Your Honors below that "it would be irrational for a licensor to accept a rate

below the statutory rate," yet as SoundExchange points out, Merlin did the irrational. In

GEO's dealings with Pandora, Mr. Chris Harrison overed andpromised GEO a direct license

in March 2014 (See Exhibit GEO2792) but never delivered one since he was only looking for

an "irrational" benchmark to use in this rate proceeding. SoundExchange furlher explains:

See GEO's Written Direct Statement ("WDS") October 10, 2014 in Paragraph 1 on Page 7 and footnote 2 htto://
www loc.gov/crb/rate/14-CRB-0001-WR/statements/Geo Music Group.pdf and GEO's Amended WDS ("AWDS")
on January 13, 2015 on Page 10 and footnote 3 which compares GEO's "cloud locker" to a similar market based
example like Ghosttunes which is a streaming service owned by Garth Brooks.
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"Notwithstanding this evidence, the Judges dismiss the shadow as not "meaningfully affect[ingj the
effective steered rates" because those "rates are below the otherwise applicable statutory rates, and it
would be irrational for a licensor to accept a rate below the statutory rate when it could have rejected
the direct deal and enjoyed the higher statutory rate." Web IV ID at 32. But as the Judges recognize
two pages later, this decision was not "irrational" because Merlin and Warner "voluntarily agreed to

rates below the applicable statutory rates (in exchange for the steering of more plays), rather than

defaulting to the higher statutory rate." Id. at 34 (emphasis already added). In other words, as the
Judges concluded in the context of Pandora-Merlin, Merlin members expressly agreed to "the trade-

off of more plays at a lower rate for more total revenue" than they would have otherwise received

under the statutory license. Id. at 126 (emphasis already added). But this measure of total revenue
relative to what the Merlin members would otherwise have received is inextricably tied to the
statutory rate. Hence, Pandora-Merlin necessarily was "negotiated under the constraints of a
compulsory license," and therefore does not "truly react 'fair market value.'" Web II at 24087
(emphasis already added).

Second, as the Judges acknowledge, Prof. Talley provided evidence of a "rational and hypothetically
correct" economic theory demonstrating that negotiations and agreements for rates above statutory
rates will be absent so long as the shadow exists. Web IV ID at 33. The Judges erred in discounting
this theory as "too untethered from the facts to be predictive or useful in adjusting for the supposed
shadow of the existing statutory rate." Id. The absence of rates above statutory rates conjirms Prof.
Talley's theory; such absence is not a sound basis for dismissing his analysis. The evidence of
agreements not entered into—where parties opted for existing statutory or WSA rates—also proves
the shadow's downward bias.

This undisputed evidence also shows that iHeart-Warner fails the most basic test of WBWS, namely,
"the rates to which, absent special circumstances, most willing buyers and willing sellers would
agree." Web II at 24087 (emphasis already added). The record was clear that (RESTRICTED).
Likewise, many indies did not enter into a deal with Pandora (or anyone else) at the Pandora-Merlin
rates. See SX PFOF $$ 542-550."

All of the above grounds, citations and testimony from experts in this proceeding is

further evidence (and &om GEO's personal experience over 30 years) that the compulsory

license and statutory rate in all cases, including non-interactive webcasting and streaming for

$ 114 sound recordings, depresses the value ofthe royalties owed for use of music creators'orks

through an arbitrary and non-negotiated payment structure, aka, "the shadow". In GEO's

vernacular the compulsory rate is a "boat anchor" in a sea of royalties or a "lowball glass

ceiling" for the creators of exclusive rights.
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CONCLUSION

For the foregoing reasons, the Court should ACCEPT SoundExchange's Petition for

Rehearing to correct a clear error and prevent manifest injustice.

GEO thanks Your Honors for your time and thoughtful consideration.

Dated: Tuesday, January 12, 2016 Respectfully submitted,

By: /sl Ge Johnson
George D. Johnson, an individual
d.b.a, Geo Music Group
23 Music Square East, Suite 204
Nashville„TN 37203
E-mail:eor e@ eor e'obnson.com
Telephone: (615) 242-9999

George D. Johnson (GI";0), an individual
and digital sound recording copyright
creator d.b.a. Geo Music Group (GMG)
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CERTIFICATION OF SERVICE

I, George D. Johnson, ("GEO") an individual and digital sound recording copyright creator,

hereby certify that a copy of the foregoing GEORGE JOHNSON'S (GEO) MOTION IN SUPPORT OF

SOUNDEXCHANGE PROPOSED PETITION FOR REHEARING has been served this 12th day of

January 2016 by electronic mail upon the following parties:

Kurt Hanson
AccuRadio, LLC
65 E. Wacker Place, Suite 930
Chicago, IL, 60601
kurt@accuradio.com
Telephone: (312) 284-2440
Facsimile: (312) 284-2450

AccuRadio, LLC

Ethan Davis
KING &, SPALDING LLP
1700 Pennsylvania Avenue, NW
Suite 200
Washington, DC 20006
edavis@kslaw.cpm
Telephone: (202) 626-5400
Facsimile: (202) 626-3737

Counselfor National Public Radio, Inc.

Kevin Blair, Brian Gantman
Educational Media Foundation
5700 West Oaks Boulevard
Rocklin, CA 95765
kblair@kloveair1.cpm
b antman@kloveairI.com
Telephone: (916) 251-1600
Facsimile: (916) 251-1731

Antonio E. Lewis
KING & SPALDING LLP
100 N. Tryon Street, Suite 3900
Charlotte, NC 28202
alewis kslaw.com
Telephone: (704) 503-2583
Facsimile: (704) 503-2622

Educational Media Foundation Counselfor National Public Radio, Inc

Frederick Kass
Intercollegiate Broadcasting System, Inc.
(IBS)
376 Windsor Highway
New Windsor, NY 12553-7900
ibs  ibsradio.com
~bO
Telephone: (845) 565-0030
Facsimile: (845) 565-7446

Intercollegiate Broadcasting System, Inc.
(IBS)

Donna K. Schneider
Associate General Counsel, Litigation & IP
iHeartMedia, Inc.
200 E. Basse Rd.
San Antonio, TX 78209
donnaschneider@iheartmedia.com
Telephone: (210) 832-3468
Facsimile: (210) 832-3127

iHeartMedia, Inc.
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Suzanne Head
1771 N St., NW
Washington, DC 20036~N
Telephone: (202) 429-5459
Facsimile: (202) 775-3526

National Association ofBroadcasters (NAB)

Jeffrey J. Jarmuth
Law Offices of Jeffrey J. Jarmuth
34 E. Elm Street
Chicago, IL, 60611-1016
eff armuth@ armuthlawoffices.com

Telephone: (312) 335-9933
Facsimile: (312) 822-1010

Counselfor AccuRadio, LLC

Russ Hauth Executive Director
Howard Hendrickson, Chairman
3003 Snelling Ave., North
St. Paul, MN 55113
russh salem.cc
h hendrickson unws .edu
Telephone: (651) 631-5000
Facsimile: (651) 631-5086

Gregory A. Lewis
National Public Radio, Inc.
1111 North Capitol St., NE
Washington, DC 20002flag
Telephone: (202) 513-2050
Facsimile: (202) 513-3021

National Religious Broadcasters
NonCommercial Music License Committee
(NRBNMLC)

Patrick Donnelly
SiriusXM Radio, Inc.
1221Avenue of the Americas
36th Floor
New York, NY 10020

atrick.donnell @siriusxm.com
Telephone: (212) 584-5100
Facsimile: (212) 584-5200

National Public Radio, Inc. (NPR)

Cynthia Greer
SiriusXM Radio, Inc.
1500 Eckington Place, NE
Washington, DC 20037
c nthia. reer@siriusxm.com
Telephone: (202) 380-1476
Facsimile: (202) 380-4592

SiriusXM Radio, Inc.

SiriusXM Radio, Inc.

Christopher Harrison
Pandora Media, Inc.
2101 Webster St., Suite 1650
Oakland, CA 94612
charrison@ andora.com
Telephone: (510) 858-3049
Facsimile: (510) 451-4286

Pandora Media„ Inc.

David Oxenford
WILKINSON BARKER KNAUER, LLP
2300 N Street, NW, Suite 700
Washington, DC 20037
doxenford wbklaw.com
Telephone: (202) 373-3337
Facsimile: (202) 783-5851

Counselfor Educational Media Foundation
and National Association ofBroadcasters
(NAB)
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William Malone
40 Cobbler's Green
205 Main St.
New Canaan, CI'6840
malone@icee.org
Telephone: (203) 966-4770

Counselfor Harvard Radio Broadcasting
Company, Inc. (WHRB) and Intercollegiate
Broadcasting System, Inc. (IBS)

Bruce Joseph,
Michael Sturm, Jillian Volkmar
WILEY REIN LLP
1776 g Street, NW
Washington, DC 20006
bioseph@wilevrein.corn
msturm@wilevrein.corn
JVolkmar@wilevrein.corn
Telephone: (312) 284-2440
Facsimile: (312) 284-2450

Mark Hansen, John Thorne
Evan T. Leo, Scott H. Angstreich,
Kevin J. Miller, Caitlin S. Hall, Igor Helman,
Leslie V. Pope, Matthew R. Huppert
KELLOG, HUBER, HANSEN, TODD,
EVANS 8'c FIGEL
1615 M St., NW, Suite 400
Washington, DC 20036Mhansen@khhte.corn

ithorne@khhte.corn
eleo khhte.corn
sanestreich@khhte.corn
kmiller@khhte.corn
chall@khhte.cornihelman@khhte.corn

lpope@khhte.corn
mhuopert khhte.corn
Telephone: (202) 326-7900
Facsimile: (202) 326-7999

Counselfor iHeartMedia

Counselfor National Association of
Broadcasters (NAB)

Christopher M. Mills, Attorney At Law
Wiley Rein LLP
7925 Jones Branch Drives-Suite 6200
McLean, VA 22102
cmills@wilevrein.corn
(Tel) 703.905.2810
(Fax) 703.905.2820

Counselfor National Association of
Broadcasters (NAB)

Karyn Ablin
Jennifer Elgin
WILEY REIN LLP
1776 K St.N.W.
Washington, DC 20006
kablin@wilevrein.corn

ielein@wilevrein.corn
Telephone: (202) 719-7000
Facsimile: (202) 719-7049

Counselfor National Religious Broadcasters
NonCommercial Music License Committee
(NRBNMLC)
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Kenneth L. Steinthal
Joseph R. Wetzel
KING 8'c SPALDING LLP
101 Second Street, Suite 2300
San Francisco, CA 94105ksteinthal@kslaw.corn

iwetzel@kslaw.corn
Telephone: (415) 318-1200
Facsimile: (415) 318-1300

Counselfor National Public Radio, Inc.
(NPR)

R. Bruce Rich, Todd Larson
Sabrina Perelman, Benjamin E. Marks
Christopher Luise
WEIL, GOTSHAL 8'c MANGES LLP
767 Fifth Avenue
New York, NY 10153
r.bruce.rich@weil.corn
todd.larson weil.corn
beniamin.marks@weil.corn
sabrina.perelman@weil.corn
christopher.luise@weil.corn
Telephone: (212) 310-8170
Facsimile: (212) 310-8007

Counselfor Pandora Media, Inc.
Jacob B. Ebin
Akin Gump Strauss Hauer 8'c Feld LLP
One Bryant Park
Bank ofAmerica Tower
New York, NY 10036-6745
iebin@akinsump.corn
Telephone: (212) 872-7483
Facsimile: (212) 872-10002

Gary R. Greenstein
WILSON SONSINI GOODRICH 8r, ROSATI
1700 K St., NW, 5th Floor
Washington, DC 20006
gmeenstein wser.corn
Telephone: (202) 973-8849
Facsimile: (202) 973-8899

Counselfor Pandora Media, Inc.

David Golden
CONSTANTINE CANNON LLP
1001 PennsylvaniaAve. NW, Suite 1300N
Washington, DC 20004
dgolden@constatinecannon.corn
Telephone: (202) 204-3500
Facsimile: (202) 204-3501

Counselfor College Broadcasters, Inc. (CBI)

Paul Fakler, Martin Cunniff
Jackson Toof, Miranda Perkins
Aren't Fox LLP
1675 Broadway
New York, NY 10019
paulcakier arentfox.corn
miranda.perkins@arentfox.cornmartin.cunniff@arentfox.corn

jackson.toof@arentfox.corn
Telephone: (212) 484-3900
Facsimile: (212) 484-3990

Counselfor SiriusXMRadio, Inc.

Counselfor Pandora Media, Inc.

Page 12 of 13



PUBLIC VERSION

Catherine Gellis
P.O. Box 2477
Sausalito, CA 94966
cath @c counsel.com
Telephone: (202) 642-2849

Counselfor College Broadcasters, Inc. (CBI)

Glenn Pomerantz
Kelly Klaus
Anjan Choudhury
Melinda LeMoine, Kuruvilla Olasa
Jonathan Blavin, Rose Ehler
Lauren Ruitberg, Lawrence Jayme
c/o MVNGER, TOLLES & OLSON LLP
355 S. Grand Ave., 35th Floor
Los Angeles, CA 90071-1560

lenn. omerantzlmto.com
an an.choudhur Nmto.com
kell .klauslmto.com
melinda.lemoineNmto.com
kuruvilla.olasa@mto.com
'onathan.blavin@mto.cpm
rose.ehler@mto.com
lauren.ruitber imto.com
lawrence.'a me@mto.com
Telephone: (213) 683-9100
Facsimile: (213) 687-3702

C. Colin Rushing
Bradley Prendergast
SOVNDEXCHANGE, INC.
733 10th Street, NW, 10th Floor
Washington, DC 20001
crushin  soundexchan e.com
b render ast@soundexchan e.com
Telephone: (202) 640-5858
Facsimile: (202) 640-5883

SoundExchange, Inc.

Counselfor SoundExchange, Inc.

BY /s eo . Johnson
George D. Johnson, an individual
D.B.A. Geo Music Group
23 Music Square East, Suite 204
Nashville, TN 37203
E-mail:eor e@ eor e ohnson.com
Telephone: (615) 242-9999

George D. Johnson (GEO), an
individual and digital sound
recording copyright creator d.b.a.
Geo Music Group (GMG)
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